
Understanding the NYS 
Out of Network and 
Surprise Billing Law

35 Walden Fields Drive Delmar NY 12054  •  Email: info@dancolacinollc.com •  Tel: (518) 244-4334



What we’re 
going to cover

� An overview of the Statute
� Insurance Law changes
� Network adequacy requirements

� What is “Out of Network”?
� How providers contract with insurers
� Health plan and physician disclosure requirements

� Out of Network Reimbursement
� Medicare RBRVS
� Fair Health
� Requirements for disclosure of out of network payments

� Out of Network Requirements
� Make available
� Referrals to Out of Network Requirements

� What’s Surprise Billing?
� The Independent Dispute Resolution Center
� Q and A



Why do we 
need an OON 
Law?

� Inadequate of no OON reimbursement

� Patients not told in advance that the treating provider was OON.

� OON complaints like these outnumbered all other complaints to 
DFS, DOI, AG’s Health Bureau and other consumer assistance 
agencies

� 8,000 complaints to DFS (DOI) between 2008 and 2014

� OON bills are a major source of credit problems and 
bankruptcies*

*Families USA 4/10/2014



Attorney 
General sues 
GHI

2014: Comprehensive Benefit Plan offered to NYC employees

The plan had OON benefits available

Reimbursement was based on a 1983 fee schedule

AG felt GHI didn’t adequately disclose the potential OOP costs to 
the members

For example:

Ave Cost (NYC area) CBP OON

Hip Replacement $7,375 $2,732

Office visit $247 $36



Attorney 
General 
Charges

1. GHI didn’t make the schedule available to members

2. GHI didn’t tell members there could be large OOP 
costs

3. GHI didn’t tell members how they could encounter 
OON providers

4. GHI misrepresents the frequency in which the 
schedule is updated.



Result

� Improved disclosure to  members
� Revised summary program description language for NYC ee’s
� Revised member facing materials
� Train staff and create website for NYC ee’s and retirees

� Pay:
� $3,500,000 to establish a Consumer Assistance Fund
� $120,000 to fund 2 FTE’s to staff the Fund annually
� $50,000 for cost of administration of the Fund
� $300,000 to NYS OAG in penalties



Changes to NY 
Statutes

� Provider Directory Requirements:
� NY Insurance Law 3217A(a)(17)
� NY Insurance Law 4324(a)(17)
� Public Health Law 4408(r)

� OON Reimbursement 
� NY Insurance Law 3217A (a)(19)(B)
� NY Insurance Law 4324(a)(20)(B)
� Public Health Law 4408(1)(t)(ii)

� OON Reimbursement Examples
� NY Insurance Law 3217A(a)(19)(C)
� NY Insurance Law 4324(a)(20)(C)
� Public Health Law 4408(t)(iii)

� Determining OON Costs
� NY Insurance Law 3217A(a)(20)(C)
� NY Insurance Law 4324(a)(21)
� Public Health Law 4408(u)

� Reimbursement for specific OON Service
� NY Insurance Law 3217A(b)(14)
� NY Insurance Law 4324(b)(14)
� Public Health Law 4408(2)(n)



Changes to NY 
Statutes

� OON Make Available Benefit:
� NY Insurance Law 3241(b)(1)(A)

� Claim Submission
� NY Insurance Law 3217A (a)(19)(B)
� NY Insurance Law 4324(a)(20)(B)
� Public Health Law 4408(1)(t)(ii)

� OON Reimbursement Examples
� NY Insurance Law 3224-a

� UR and Pre Authorization
� NY Insurance Law 4903(b)
� Public Health Law 4903(2)

� OON Referral Denial and Appeals
� NY Insurance Law 4904(a-2)
� NY Insurance Law 4914(b)(4)(D)(ii)(I)
� Public Health Law 4904 (1-b)
� Public Health Law 4914(2)(d)(D)(ii)(1)

� Physician Disclosure
� Public Health Law 24(1)
� Public Health Law 24(2)
� Public Health Law 24(3)
� Public Health Law 24(4)



Changes to NY 
Statutes

� Dental Claim Submission
� NY Insurance Law 3224-a(j)

� Dental Network Adequacy
� NY Insurance Law 3241(a)

� Dental External Appeal
� NY Insurance Law 4900(g-6-a)

� Dental UR
� NY Insurance Law 4903(b)



Effective Date
� Plan years beginning on or after March 31, 2015

� Exception is HMO contracts which already had
� Right to OON Doctor
� External appeal rights



Network Adequacy 
Requirements
Non-HMO plans now required to review networks



The law 
applies to 
these plans 
that maintain a 
network of 
providers

� Insurers

� Not for Profit insurers

� Article 47 Municipal Cooperative Health Plans

� Student Health Plans



Network 
Requirements

“…shall ensure that the network is adequate to meet the health 
needs of insureds and provide an appropriate choice of providers 
sufficient to render the services covered under the policy or 
contract.”

� DFS will review the network;
� when the plan files for initial approval of a contract, 
� when they apply for an expansion of service area and;
� every 3 years after that.

� The standards are similar to those used by DOH to approve HMO 
networks

� The standard applies to existing contracts upon first renewal after 
3/31/2015



Additional 
Requirements

� If the carrier offers an OON benefit in a region, they must make 
available at least one option at 80/20 UCR, an upfront deductible is 
allowed

� The OON benefit is not required to be attached to every metal 
level in the small group market but cannot only offer OON at the 
bronze level

� If OON is available outside the Marketplace, then it must be 
available on the same terms inside the Marketplace and vice versa

� If there is no OON benefit available in a region then the 
Superintendent MAY REQUIRE an insurer to make one available at 
80/20 UCR



Hold Harmless 
Provision



Reimbursement of 
Health Care Providers
Understand where the costs are coming from 



Fee for Service

� Fee for Service
� Fee is paid for each service rendered.
� Can be based on a flat fee schedule, negotiated discounted fee or 

RBRVS
� Usually paid retrospectively 
� Predominant form of payment in commercial health insurance
� Provider revenue varies with the number of services



Episode of 
Care

� Capitation
� Per head fee usually expressed as pmpm
� Reimbursement is based on the number of members enrolled or 

assigned to a specific provider
� Revenue doesn’t vary with the number of services
� Most frequently seen with primary care, lab services, mental health 

or radiology

� Global payment or Global capitation
� One combined payment made to cover multiple providers
� The extent of the payment varies from across the board (total 

episode of care) to less comprehensive versions



Episode of 
Care

� Global payment or Global capitation
� Comprehensive global payments include facility costs, physician 

fees, technical and professional components of lab, radiology and 
pathology as well as home care

� Less comprehensive versions are termed ambulatory episode of care 
and inpatient episode of care and usually run for a specified period 
of time

� Medicare uses this for home health services. The payment covers 
skilled nursing visits, home health aide visits, social services and 
routine medical supplies



Episode of 
Care

� Prospective payment methods
� Based on average amount of resources used so some are winners, 

some are losers
� Per Diem payment reimburses the provider for each day of care and 

is usually used for IP care.  The payment usually doesn’t recognize 
different conditions but may allow for certain critical conditions to 
be carved out due to the amount of resources used

� Case-Based payments are set for the type of health condition
� Medicare DRG’s are an example of a case based payment 

methodology



Episode of 
Care

� Clinical Risk Groups (CRG) :A capitated PPS that predicts future 
healthcare expenditures 

� Patients are classified into categories that account for the severity 
of the illness or condition and that predicts the costs of future 
medical care

� There are over 1,000 CRG statuses which are risk adjusted to each 
patient



Disclosure Requirements 
Applicable to Networks
For Physicians and For Health Plans



Physician 
Disclosure 
Requirements

� Physicians must;
� Provide a written disclosure as to what health plans they participate 

in unless it’s an unscheduled appointment such as admission 
through ER

� Provide name and address of any provider scheduled to perform 
medical services (surgery, lab, radiology, etc.) including referrals in 
their own practice 

� Provide name and address of any provider who will perform care 
during a scheduled hospital admission



Health Plan 
(Insurer) 
Requirements

� Provider directories
� Required of all health plans to include basic info plus 

� Board certifications
� Languages spoken
� Hospital affiliations, if any

� Any changes must be noted within 15 days



Calculating OON 
Reimbursement
Ingenix lawsuit
Who is Fair Health?
What is Medicare RBRVS?



Ingenix and 
Attorney 
General 
Andrew 
Cuomo

� 2007, the AG initiated an investigation into OON reimbursement 
in the insurance industry

� The feeling was that the reimbursement was too low and 
members were bearing too much of the cost

� Most carriers at the time were using the database of Ingenix, a 
company at that time owned by United Healthcare

� February 2008 subpoenas sent to 16 health insurance companies 
looking for information on how UCR is set



Ingenix and 
Attorney 
General 
Andrew 
Cuomo

The AG found:

� The structure of the OON reimbursement system is broken

� UHC has a conflict of interest in owning and operating the Ingenix
database

� Other health insurers have a financial incentive to manipulate the 
data they provide to the database so that it skews reimbursement 
downward

� The rate of underpayment ranged from 10% to 28% for the 
various medical services it looked at



Ingenix and 
Attorney 
General 
Andrew 
Cuomo

� 2007, the AG initiated an investigation into OON reimbursement 
in the insurance industry

� The feeling was that the reimbursement was too low and 
members were bearing too much of the cost

� Most carriers at the time were using the database of Ingenix, a 
company at that time owned by United Healthcare

� February 2008 subpoenas sent to 16 health insurance companies 
looking for information on how UCR is set



Other States

� 2007: New Jersey class action lawsuit had similar findings Health 
Net agreed to set up a fund of $215 million for class members and 
stop using Ingenix

� 2000: Massachusetts appellate court agreed there were numerous 
errors in Ingenix database

� 2009: AMA and other plaintiffs sued UHC who agreed to pay $350 
million to resolve that case



Who is FAIR 
Health?

� “FAIR Health is a national, independent, nonprofit organization 
dedicated to bringing transparency to healthcare costs and health 
insurance information through data products, consumer resources 
and health systems research support.”

� FAIR Health, Inc. was established in October 2009 as part of the 
settlement of an investigation by New York State into certain 
health insurance industry reimbursement practices which had 
been based on data compiled and controlled by a major insurer.



Mission

To provide:

� An independent database of information contained in healthcare 
claims contributed by payers nationwide, developed with the 
support of independent academic experts;

� A free website to educate consumers about the cost of care in 
their geographic areas and the insurance reimbursement process; 
and

� A research platform for policymakers, government officials and 
academic researchers.





FAIR Health

� www.fairhealth.org

� www.fairhealthconsumer.org

� www.consumidor.fairhealth.org

� FH Cost Lookup













Medicare RBRVS
What is it 
How is it used for UCR



RBRVS

� The resource-based relative value scale (RBRVS) is the physician 
payment system used by the Centers for Medicare & Medicaid 
Services (CMS) and most other payers. The RBRVS is based on the 
principle that payments for physician services should vary with the 
resource costs for providing those services and is intended to 
improve and stabilize the payment system while providing 
physicians an avenue to continuously improve it.



RBRVS

� In this system, payments are determined by the resource costs 
needed to provide them, with each service divided into three 
components:

� Physician work

� Practice expense

� Professional liability insurance (PLI)

� Payments are calculated by multiplying the combined costs of a 
service times a conversion factor (a monetary amount determined 
by CMS) and adjusting for geographical differences in resource 
costs.

� Annual updates to the physician work, practice expense and 
professional liability insurance relative values are based on 
recommendations from the AMA/Specialty Society Relative Value 
Scale Update Committee (RUC), which was formed to make 
recommendations to CMS on the relative values to be assigned to 
new or revised codes in the Current Procedural 
Terminology (CPT®) code book



RBRVS vs FAIR 
Health

� Fair health captures physician practice patterns by using 3 digit zip 
codes resulting in 491 distinct regions

� Medicare RBRVS uses wider geographic areas called geographic 
practice cost indices. In 2011, there were 90 GPCI’s

� While NYS has 5, upstate NY has only 1



Fair Health vs. 
RBRVS

Milliman white paper February 2002



Disclosure Requirements
Applicable to OON reimbursement



Health Plan 
(Insurer)Requir
ements

� Reimbursement
� Plans must disclose the amount they will reimburse under their OON 

methodology
� Plans must include examples of anticipated OOP costs for frequently 

billed OON services; colonoscopy, spinal surgery, breast 
reconstruction in a format prescribed by DFS

� Plans must provide information for members to determine OOP 
costs for OON services. A link on their website to an independent 
source will satisfy this requirement. If not using Fair Health, DFS 
needs to approve.



Health Plan 
(Insurer)Requir
ements

� Reimbursement
� If a member is contemplating a specific OON service, the health plan 

must provide the amount they will pay. If the member does not 
provide a specific CPT Code, the plan must provide a range of dollar 
amounts

� The health plan must provide a disclaimer with these amounts.   
Language is supplied by DFS







Out of Network 
Requirements
When plans need to make OON available



Make Available 
Benefit

� If the carrier offers an OON benefit in a region, they must make 
available at least one option at 80/20 UCR

� An upfront deductible is allowed

� The OON benefit is not required to be attached to every metal 
level in the small group market but cannot only offer OON at the 
bronze level

� If OON is available outside the Marketplace, then it must be 
available on the same terms inside the Marketplace and vice versa

� Carrier can embed OON in the contract or offer as a rider



Make Available 
Benefit

� The requirement does not obligate a plan to make OON available 
in a market in which they don’t currently offer OON (think large 
group market versus small group market

� If there is no OON benefit available in a region then the 
Superintendent MAY REQUIRE an insurer to make one available at 
80/20 UCR



Referrals to 
OON Providers

� A member can request a referral to an OON provider but it is 
subject to approval by the health plan

� If the request is for a service that requires pre-authorization, such 
as under a POS or PPO contract, the plan must identify the dollar 
amount they will pay for the service under their OON 
reimbursement 

� The OON law proscribes specific rules around appeals of denied 
OON referrals



Referrals to 
OON Providers

� Initial denial
� If the denial of the referral is because there is an appropriate INN 

provider the plan needs to provide name and address of that 
provider and also indicate that you can submit a statement from 
your physician explaining why the OON referral is needed

� Internal appeal of denial:
� Plan must review physician statement in its review and reply to both 

patient and physician
� Plan must also provide at least one INN provider who can perform 

the service

� External appeal
� External appeal agent will only consider the INN providers who are 

identified by the insurer



Surprise Billing
Defined

Independent Dispute Resolution



If you receive 
care at an INN 
Facility:

� It is a surprise bill if;
� An INN provider was not available
� An OON doctor provided services without your knowledge

� It is not a surprise bill if:
� You chose to receive services from an OON doctor and an INN 

doctor was available

� Referral from an INN provider to an OON provider



If you are 
referred by an 
INN doctor to 
an OON 
doctor:

� It is a surprise bill if;
� You did not sign a written consent that you knew the doctor was 

OON
� Your doctor sends a lab specimen to an OON provider without your 

knowledge and written consent
� Your plan requires a referral or preauthorization and you receive 

services at an INN facility or INN office from an OON doctor without 
your knowledge

� It is not a surprise bill if:
� Your plan requires a referral and you receive services from an OON 

provider without requesting a referral
� You receive services from an OON provider after signing a written 

consent 



Protecting 
against 
surprise bills

� If a member receives a surprise bill, they should’
� Sign an assignment of benefits form to permit your provider to seek 

payment from your health plan
� Send the form and bill you don’t think you should pay to your health 

plan and provider

� The assignment of benefits form is available on all plan websites

� The same process applies to uninsured and self-funded plans





Emergency 
Care

� ACA: Emergency care at OON provider must be reimbursed at the 
greater of

� Amount the plan negotiated with INN providers
� 100% of allowed amount for services provided by a OON provider 

(reimbursement minus any OON cost sharing)
� Amount that would be paid under Medicare

� IDR process can be used for OON ER appeals and may result in 
more than ACA requirements

� ER physician who requests consult with OON doctor is not eligible 
for IDR since it’s covered under ER rule



Dental

� The following processes of the OON law apply to dental

� Electronic claim submission

� Network adequacy requirements

� Right to external appeal of OON referral denial if it is a managed 
care product



Independent 
Resolution 
Center

� This section is under the Financial Services Law so obligates 
physicians and plans to abide by it

� Financial Law Sec. 606 requires providers to hold insured patients 
harmless who have completed an assignment of benefits form

� Public Health Law requires HMO’s and gatekeeper EPO’s to hold 
members harmless



Independent 
Resolution 
Center
Who Pays?

Disputes Between a Provider and a Health Plan, Involving an 
Insured Patient. 

� The provider pays the cost of the dispute when the IDRE 
determines that the health plan payment is reasonable

� •The health plan pays the cost of the dispute resolution when the 
IDRE determines that the provider's fee is reasonable. 

� •The provider and the health plan share the prorated cost when 
there is a settlement. 

� •There may be a minimal fee to the provider or health plan 
submitting the dispute if the dispute is found ineligible or 
incomplete. 



Independent 
Resolution 
Center
Who Pays?

Disputes involving a Patient who is not an Insured.
� The doctor pays the cost of the dispute resolution when the IDRE 

determines that the doctor's fee is not reasonable. 
� The patient pays the cost of the dispute resolution when the IDRE 

determines that doctor's fee is reasonable, unless it would pose a 
hardship to the patient. "Hardship" means a household income 
below 250% of the Federal Poverty Level. 



IDR Results

Emergency Services

1. Total 

2. Not eligible

3. Health plan more 
reasonable

4. Provider more reasonable

5. Split Decision

6. Settlement Reached

Number received

1. 341

2. 79

3. 83

4. 42

5. 31

6. 44



IDR Results

Surprise Bills

1. Total Received

2. Not eligible

3. Health plan more 
reasonable

4. Provider more reasonable

5. Split decision

Number

� 69

� 50

� 2

� 2

� 1



IDR Results

Surprise Bills (not eligible)

1. Application not received 

2. Application withdrawn

3. Self-funded

4. DOS before eff date of law

5. Wrong insurer

Number

1. 11

2. 2

3. 3

4. 8

5. 5



Resources

� NYS Department of Financial Services link to Network Adequacy 
and OON Guidance (for insurers and agents)

� http://www.dfs.ny.gov/insurance/ihealth.htm

� NYS DFS link to Protection from Surprise Bills (for consumers)
� http://www.dfs.ny.gov/consumer/hprotection.htm

� Fair Health
� www.fairhealth.org

� Questions on the IDR process
� IDRquestions@dfs.ny.gov



Questions?



Thank You
Dan Colacino
35 Walden Fields Drive Delmar NY 12054  
Email: info@dancolacinollc.com
Tel: (518) 244-4334


